INTRODUCTION
For the last thirty years, the American prison system has been in a crisis. Since 1980, nearly all fifty states and the federal government have engaged in modifications of their criminal sentencing and administration policies in an effort to become "tough on crime." These changes include determinate sentencing, limitations on, or outright elimination of, probation and parole, passage of threestrikes laws, and creation of sentencing guidelines. While the efficacy of such policies is debatable, their effect on the United States prison population is not. From 1982 to 2012, the number of incarcerated Americans increased by 500%. 1 The United States now claims the largest prison population in the world, at 2.2 million inmates.
2 On average, it costs the American taxpayer $31,286 a year to imprison one person. 3 In 2007, the Pew Center on the States estimated that the cost population raised the cost of maintaining and operating the prisons at the expense of other state programs. The 2012-13 Pennsylvania state budget reflects a cost of almost $2 billion to support the state's prisons, a substantial increase from only a few years earlier. 9 This amount is more than the entire budget for the state's higher education system, which has experienced severe cuts in the past two years.
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In an economic climate where the federal and state governments are cutting funding to basic programs due to budget shortfalls, the cost of prison administration is skyrocketing. 11 Legislators, concerned about the public perception (Feb. 4, 2013) , available at http://www.cdcr.ca.gov/Reports_Research/Offender_Information_ Services_Branch/WeeklyWed/TPOP1A/TPOP1Ad130130.pdf. 7 Matt Stroud, The Great Escape: Legislators trying to dig out from under the state's ever-growing prison budget, PITTSBURGH CITY PAPER, Apr. 28, 2011, available at http://www.pghcitypaper.com/ pittsburgh/the-great-escape-legislators-trying-to-dig-out-from-under-the-states-ever-growing-prisonbudget/Content?oid=1385541. 8 PA. DEP'T OF CORR., MONTHLY POPULATION REPORT (Jan. 2012), available at http:// www.portal.state.pa.us/portal/server.pt/document/1223662/mtpop1201_pdf. 9 Governor's Office, 2012-13 Enacted Budget, http://www.legis.state.pa.us/CFDOCS/Legis/PN/Public/ btCheck.cfm?txtType=PDF&sessYr=2011&sessInd=0&billBody=S&billTyp=B&billNbr=1466&pn=23 35. 10 Eleanor Chute & Bill Schackner, Proposed education cuts termed "catastrophic," PITTSBURGH POST-GAZETTE, Mar. 9, 2011, available at http://www.post-gazette.com/stories/local/state/proposededucation-cuts-termed-catastrophic-211559 (proposed spending cuts for education in 2012 total $1.5 billion). that they are "soft on crime," have shown an acute unwillingness to find ways to decrease prison budgets. 12 Despite the fact that longer sentences and harsher punishments have little to no effect on public safety or recidivism rates, sentences like harsh mandatory minimums and three-strikes laws remain in place. 13 Because of public pressure to crack down on crime, legislators refuse to repeal such laws.
14 At the same time, the Prison Litigation Reform Act of 1996 (PLRA), designed to decrease prison inmate litigation, has greatly hampered the effectiveness of the federal courts in limiting prison overcrowding through consent decrees and injunctions. 15 These forces have combined to produce a staggering increase in America's prison population and its cost to taxpayers, as those who have the power to reform the system are either unable or unwilling to take action. The issue of prison reform extends past the protection of basic human and constitutional rights. It is one that fundamentally touches every American taxpayer, as well as the health and safety of the general public. As the sole non-political branch, the judiciary has a duty to safeguard the rights of those that the executive and legislative branches refuse to protect. [C]ourts are ill equipped to deal with the increasingly urgent problems of prison administration and reform . . . . the problems of prisons in America are complex and intractable, and, more to the point, they are not readily susceptible of resolution by decree . . . . Running a prison is an inordinately difficult undertaking that requires expertise, planning, and the commitment of resources, all of which are peculiarly within the province of the legislative and executive branches of government. Prison administration is, moreover, a task that has been committed to the responsibility of those branches, and separation of powers concerns counsel a policy of judicial restraint. Where a state penal system is involved, federal courts have . . . additional reason to accord deference to the appropriate prison authorities.
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With these cases, the Court began to defer to states and prison officials as the primary authorities on matters of prison administration. 38 The Court did, however, reaffirm the responsibility of the courts "to scrutinize claims of cruel and unusual confinement," using a totality of conditions analysis.
39
Despite the Rhodes and Bell decisions, some courts remained dedicated to using their authority to remedy extreme cases of overcrowding, which became 35 Id. at 346-67. 36 See 441 U.S. 520, 547 (1979). . 40 In an effort to constrain frivolous prison inmate litigation and further curtail federal courts' ability to exercise authority over prison administration, Congress passed the Prison Litigation Reform Act (PLRA) in 1996. 41 The Act limits relief for prison conditions, requiring that it "extend no further than necessary to correct the violation of the federal right of a particular plaintiff or plaintiffs." 42 A court may not approve such relief unless it is "narrowly drawn, extends no further than necessary to correct the violation of the Federal right, and is the least intrusive means necessary to correct the violation of the Federal right."
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Courts must also substantially consider any adverse impact on public safety or the operation of the criminal justice system caused by the relief. 44 The act severely limits courts' ability to issue prisoner release orders and settlements such as consent decrees and allows termination of court-ordered relief after two years. 45 The PLRA has been extremely effective in accomplishing its objectives-between 1995 and 2000, the number of states with less than 10% of their prison populations under court supervision more than doubled. In a 5-4 decision, the Supreme Court upheld the order of the California threejudge panel. 62 Prior to Brown v. Plata, the Supreme Court had not moved from its stance of substantial deference to the judgment of prison administrators. 63 In his opinion, Justice Kennedy reserved a measure of power for the federal courts as a final authority on maintaining constitutional prison conditions-"The PLRA should not be interpreted to place undue restrictions on the authority of federal courts to fashion practical remedies when confronted with complex and intractable constitutional violations. Congress limited the availability of limits on prison populations, but it did not forbid these measures altogether." 64 While the PLRA was meant to limit the power of federal courts to a "remedy of last resort," 65 its drafters recognized that the courts could be the only safeguard of prisoners' constitutional rights and an important last resort to limit overcrowding.
The Court also approved of the nature of the remedy fashioned by the threejudge panel. 66 Justice Kennedy recognized that, because of the budget crisis in California-a problem endemic to many other states-constructing new prisons to reduce capacity pursuant to the court order was not a realistic option. 67 68 Id. 
III. THE EFFECT OF BROWN V. PLATA
As the first major prison overcrowding decision since the PLRA was passed in 1996, Brown is an important reflection of the Supreme Court's view of the rights of prisoners and the post-PLRA role of the federal courts in prison oversight. The Court reserved federal courts' right to cap prison populations as a remedy of last resort-a stricter standard than before the PLRA's existence, but an important distinction. The Court did not simply use public safety as a barrier to the release of prisoners, as legislatures and several decisions previously had; it expressly allowed that in extreme circumstances, public safety concerns may be outweighed by severe 76 Id. at 1951. 77 Id. at 1958. 78 See id. at 1953. 79 Id. 80 Id. at 1954. 81 See id. at 1959. prison overcrowding. According to Justice Kennedy, the obligation of the courts to enforce constitutional rights creates judicial authority to fashion appropriate remedies, even if intrusion into the realm of prison administration is required.
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Such intrusion is appropriate where the constitutional violations in question are "complex and intractable" and have continued for a substantial period of time, remaining uncorrected. 83 While the Court strongly emphasized the necessity of the PLRA's role in limiting judicial intervention and leaving the manner of release to the discretion of public officials, it also reasserted the right of federal courts to oversee and regulate their injunctions. The arguments presented by the Scalia and Alito dissents concerning the threshold of judges' constitutional powers and the primacy of public safety are strong and will certainly be revisited by the Court. Considering, however, the overwhelmed state of America's prisons and the Brown Court's acknowledgement of that reality, the decision may have a significant effect on the role courts play in maintaining Eighth Amendment rights of inmates and in prescribing methods of release.
Justice Kennedy's opinion was also a surprisingly overt political statement from the Court. 84 He included pictures and vivid descriptions of the conditions in the California prison system-prisoners awaiting medical treatment in 12-by-20-foot cages for hours, over 50 prisoners sharing a toilet, delays in mental health treatment lasting years, an extraordinarily high suicide rate, and telephone boothsized "dry cages" that held suicidal prisoners. 85 behind these themes is clear. Because the courts properly remain a remedy of last resort for truly inhumane prison conditions, it will take a broad-based political movement to make America's prison system cost-effective, efficient, and rehabilitative.
IV. REDUCING PRISON POPULATIONS
The Brown Court suggested several actions for inclusion in the state's remedial plan. Under the PLRA, a court is required to consider the public safety consequences of its order and structure and monitor its ruling to mitigate such consequences. 88 Justice Kennedy provided several examples of population reduction methods proven to have a negligible impact on public safety-expansion of good-time credits, diversion of low-risk offenders to community programs such as drug treatment, day reporting centers, and electronic monitoring, and punishment of technical violators through community-based programs. 89 However these suggestions, and the remedial powers of the courts themselves, are temporary solutions at best for a systemic, nationwide problem. Because of political pressure to crack down on crime, legislators lack the political will to vote for any bill that decreases the punishment for a crime or implements alternatives to prison sentences. 103 Chemerinsky correctly points out that the political influences "all push in one direction." 104 The pressure to remain tough on crime "operates as a one-way ratchet, providing for ever-greater criminalization and punishment, and never less." 105 It is similarly unpopular for legislators to allocate funding for prison administration. 106 While prisoners cannot advocate for themselves, powerful correctional officers unions and the prison industrial complex lobby state legislatures for longer sentences, not better conditions for the inmates they oversee. 107 However, since the economy plunged into recession in 2008, a different kind of political pressure has exerted itself on legislators: the pressure to find ways to cut government spending. As states begin paying for the additional costs of mounting numbers of three-strikes defendants sentenced to long prison terms, 108 budget crises could force legislators to address the prison spending issue. 109 Legislators may soon have to choose between "responsible reform and the risk of being labeled soft on crime." 110 Legislators seeking to fiscally reform prison administration may be aided by the type of information highlighted by Justice Kennedy in Brown. As his opinion showed, both scholars and government leaders are finding ways to decrease sentences and prison populations without the accompanying increase in crime warned of by Justices Scalia and Alito. 111 According to recent studies, a shorter term of imprisonment does not correlate with a greater risk of recidivism. 112 In fact, being imprisoned at all may actually make it more likely that an offender will recidivate. 113 Based on these studies, there is real incentive for legislators to refocus sentencing laws on punishing true threats to public safety and to create alternatives to mass incarceration that would better rehabilitate low-level offenders at a lower cost to the taxpayer.
Several states have used sentencing commissions to effectively reform their sentencing laws and reduce prison populations. 114 A major reason for the success of sentencing commissions is that they are shielded from the political pressure experienced by legislators to crack down on crime. 115 Many sentencing laws are reactionary in nature, passed in response to an isolated, high-profile crime or string of criminal acts. 116 Sentencing commissions, aided by experts and statistics and populated by non-elected officials, produce more efficient, personalized sentencing standards. 117 In creating a sentencing commission, legislatures may instruct the commission to balance certain concerns, such as budgetary restrictions and public safety goals.
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In 1990, North Carolina created a sentencing commission that expanded community-based sanctions and recommended sentencing guidelines based on the individual offender's crime and record. 119 The state adopted the commission's recommendations and was able to increase the number of violent offenders being sentenced to lengthy prison terms while decreasing the prison population at large and saving billions of dollars. The commission increased sentences for young, violent offenders and moved nonviolent offenders to community-based programs. 122 In these ways, states have "implement[ed] tough-on-crime policies, while also reducing crime rates and saving taxpayer dollars." 123 Insulation from the political and legislative process has proven crucial to the success of sentencing reforms. 124 Sentencing commissions are an effective way to achieve this end and create a system of sentencing more focused on risk-assessment and less on punishment. 125 One area that is often identified by scholars as ripe for sentence reduction is low-level drug offenses. 126 Some states have been able to save money by cutting back on sentences for drug possession and providing treatment programs for offenders. 127 Elimination of mandatory sentencing for drug crimes has also been suggested by scholars. 128 Since drug addiction, not financial gain, is the motivation for many drug offenses, scholars and some legislators have advocated that treating addiction-rather than simply punishing the addict with incarceration-is a more effective way to reduce crime. 129 In Arizona, California, Missouri, and New York, legislatures have enacted sentencing schemes that punish violent drug offenders while directing people arrested for possession and other non-violent drug crimes toward treatment instead of prison. 130 These schemes make a critical distinction between drug dealing, a criminal justice issue, and drug addiction, a public health issue. 131 Because drug treatment programs are on average much less expensive than inmates' risk to the public and other factors results in parole decisions that are more fair and reasonable, attracting less criticism than completely discretionary decisions. 141 Such a strategy would also decrease the number of inmates that do not receive parole or probation merely because of the serious nature of the crime they committed, regardless of the likelihood that they would commit another crime.
142
Another mechanism needed for early release programs to be effective is the presence and funding of community-based alternatives to incarceration. 143 These programs differ from prison in that they do not isolate inmates from their families and communities, providing for a more rehabilitative method of punishment.
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They also signal to the public that inmates who are released early are not getting a free pass but a supervised chance at success outside the prison walls. 
V. CONCLUSION
The United States prison system is at a crossroads. As a result of three decades of lengthened punishments, mandatory minimums, and three-strikes laws, prison populations have grown exponentially. Where legislators once thought that there would always be ample room in state and federal budgets to satisfy the needs of the prison industrial complex, the economy's recent struggles have proven otherwise. American prisons' mass incarceration problem has become everyone's problem. It not only impacts the taxes we pay, it negatively impacts public safety and decreases the amount states can spend on public education and other services. Proponents of "tough on crime" sentencing reforms cannot even claim that they have had a sizeable impact on crime rate.
The Supreme Court's ruling in Brown v. Plata will not be transformative for American prisons on its own. By reserving the power of the federal courts to remedy prison overcrowding in the aftermath of the PLRA, the Court merely recognized the ability of judges to act as a final barrier to unconstitutional prison 160 Id. 161 Id. at 442. 162 Id. at 443-45. 163 Id. at 450-52. 164 Schlanger & Shay, supra note 15, at 140. conditions. The true influence of Brown v. Plata lies in its attention to what is needed to actually change America's prison system. Justice Kennedy's powerful opinion recognizes the need for legislative action in the absence of judicial authority. A more personalized, intelligent, and efficient method of sentencing must be put in place. Reasonable and fair early release programs, along with rejuvenation of parole and probation systems, may also prove effective. Courts must maintain the ability to remedy extreme cases of prison overpopulation and work with prison administrators to implement better policies. Brown v. Plata may simply fade in the face of the PLRA and legislative inaction. More likely, though, it will lead to a greater awareness of what is going on in America's prisons, how that impacts every American, and what is necessary for real change.
